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“law matters not only because of its contingent contributions to justice
or to the protection of rights but rather... it matters as such.”;230 1Y)
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“[Slince the attainment of ends requires the use of means, law is
essentially a formulation of the use of force.”
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“There is a sense of incongruity between the official (allegedly rational)
justifications of political institutions or procedures (in terms of the quality
of the resulting decisions) and the underlying sentiments triggering
the interest and the passions of those who sustain these institutions,
establish them, design them, or simply cherish them.” (4 "1nY)
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“Louisiana’s anti-sodomy statute is consistent with the values of
Louisiana residents who consider this behaviour to be dangerous,
unhealthy and immoral.”"

1K PINT OX .°D7¥D0 PIN DY IR PINT YW 2S0ImI00rR-RA Taynd annT

93977 PR IR LXPRN XY TRONAN N IV 17 W0 OX L7700 DAwR? SYINKR I
NPAWS APRY ARNT W WWIN 23X 90172 73R XTI X090 1o 710 pItia
10°DN2 ©YOMINT Py 7T Mo Mayw 0o2a% 70 ,0°1p B0 by L9502 PyUun nawb
OYINTIVOIR-KY T NITD :APID2 ARCwH NPLIN PINT Y NPHPLINTILDIRTRD
5% 5w ImNDY nRNMY ARwni 7 WL 701m% AT TV DR 0Rw 1YY 002
0K DP9 DOWITA T2 KITW MT0IMM TNX 905 Dra 9002 DOYEIAN DYULn

Sara Morrison, Louisiana Won t Get Rid of its Unconstitutional Sodomy Ban, THE WIRE 10
(Apr. 15,2014, 10:37PM), http://www.thewire.com/national/2014/04/louisiana-wont-
.get-rid-of-its-unconstitutional-sodomy-ban/360727/

156



Why Law Matters YR30 19X H» 179D 5Y nnpa?pmn? w2 71 nbR 17pwn | nh vawn Ny

NARA :N1P5%5 MYRY W3 IpHanR DRT IPR3 LIRD oY P3IR XY WK ,an73 117710
MIoIn% 0150IMIOIR-RY 0237V HW 0P DR 0027 DITINRY DY DY
.02 92T ©°37Y7 102 DY DINRM 070D

NPYSVIMIVDINRI NPNIN LA

WA 23 OX NIz NEYL nw pRab 0% 9902 oyun YHw ran
WP KIT LINDIT TOM 1720 IV 12 WY RO MIYDIT DYDY .NYP0InI 00K
D330 PO 197,750 2w 012°021 RPN NV T AN ODIAPLIP XY, non
52 1V DRI 3w P9, Pwn’ 70 .03 PINDRY PYULIY XTI DYDY .00 300N
XD 772n X7 703977 10737 WD NIOTT DX L0797y WInThY CYEHR P KD 11 D107
PID2 O 7PRYY MIrnD KOX ,DOUID DY mINmIX wInnk J0IA10Ip YRR
constitutional rights matter as such not merely for instrumental” ;7310 X771 *w>
00127, 7RI NIYLY NI NP2 DY TIV O3 .(MPHA TWATT ;151 /1Y) “reasons
.(192-191 1Y) *1I™0IK TIY *oy2 0°3DRN DY

TIYD RO OTIIVIKR TIY PIAT? AAK T OTII0IK IV 002N 1K 17 W Par
113790 %axr .7y Bya vp IR YW (non-relational) NIMORNTRY MI1DN By TIYY
DI0 TIV N7 TR T I DINX TIT.°NI0ANN O DAIOR neab a1
0°Wpand 0°X71 as such T ¥ PN 00w YR DW 0NN 00T .N7Pona IX
T MBYa NvR NARAY PYINRD PRI REY TIV R0 PN — A1 1PN DR Xvab
X517 M3aNa NP0 NPAY 270 10K IMTY 302 N°YoND 137 bw 77w Pax bvn-nha
TR 5y 00IAM NIPRD D137 7T 12912 MTII01K TIY 0D DIVION W 1LIBW nnIon T nn
*192 1°9905 927 P YN LT A0 AT OX 03 PaAX 20praR P ohuiminorRn
nbya NP A9127 MK NP7 15w NIANSTT M3 RP1T 190 XTI 1K 13y
DPPIN .Y NPVLAAPVLIP MININ TRY X AN 720017 757 XMW DWW NIy TV
TR MY DHYTAR 10 WU NP0 LIoT Mynwnn bwa nxy 7 bya nvab 9
A5W noman 3an

*pEWN TR 1% TV 172 TWp2 DY A7 10 DRITW nenaona o by e
DORIM M2°03 50 1172 17190 XM ,(DP0IDW NP, 7RI ,IIET) IMK DD mRY
2W N — PTDLA PRI AW IPRY — 1 7797 .(227 /1Y) 07072151 8»M270 ,0°° 073N
MYEHAR O DX IRND DRI 0Mpnan phna oPamvorR 7y 0N oy 2vn
;7T WO DW 1321 DX (PO 1DIRT) NIIIDN MW AT wRIRD MO — 7113007 1IN
D170 DK 79K 113°3 °0M° DaR 3777 YW 722 NII0T DY 73ATT DR NI30n RN
,5Wn% NP 3T NPINDYIN 100N Y570y HUINTIVOIK KIT TIVAW MIWOHRT DX
XITW 17 WBK 1279¥7 ,AXRIT 201 DOYDI MK 1A LOTIIVIR W W ARIAY PO

Christine M. Korsgaard, Two Distinctions in Goodness, 92 PHIL. REv. 169 (1983); Shelly 11
Kagan, Rethinking Intrinsic Value, 2 J. Etnics 277 (1998)
.ov ,Kagan 12

157



17YWn | NY LOVN NPY NIW 9QOR

OVINTIVOIR RIT DIIX DW TIVTT,NRT MY MR JNRW 1 DW ARIAT DX 7131007
STTDPR T R ARIAY P, 7302
MI0IM5Y ML DX % onn XY HXIT Dw 09 72071 ARTPY L1 OX IR
oW MIPIRANY N AR IV R KOX,IPO0PK TV @ M2 XN 070 00
MIANX D100 MINEIN DY 03 XDR ,0°PDIn DAY DPNLIAT NIRYINT PY P9 XD noo1an
00210 MT0MY WO TIPI M0 MIN°I 1P YA 1K D07 3T AP 0% .onh v
MIXZIND 92yn 0% W0 MPIEAN 1A DDOWR KPR S TIMI01R IR PY0INTIVOPN —
Y XOX ,PP0IATIVOIKR 1K TIPAW KD X7 77PN ,NINK 00902 .05 nrwyni
m%on nawnR CYEHRR XKITY 77290 P RD XIT 7Y Dyad owihion 700 DX Y
070 RI7 120 [DINT O3 KOKR ,(NI17107 7Y 13077 ,00WRA DX P ¥wIn) whs nwyn
.00 DDIN 177 °9IX Pax ,002% 1317 PRI 77 P2 DX 0DIN AW MV 21K .ANAWRD

DADIDOPN T

D L9191 0VOWR NITOIY W2 TV IPK (AW TPRWT K77 DY Nwpanai noRw:
TPRRY NIRTINT 7257 "0°9I0 702 TIY PYA NYAD WY 11 2°50InTI00IK 1IRY
?9729m XN

*1Wi1 P92 .0M2 POIY DO DUAW TIRWIIN 111D 1T I IR 1ODXRMN D7p
MY) 0727V DW M2 03 KOX D727 WInn oYEnaR P XD 11 017107 00 1 PRI
,S0ID 0T3P0y KDY, TN U0y Mwyen 19773 13 Xan 0090 ey (37
Sw M a B3 XX ,AYATD N1PNTAN 10N NAwRD YIRKR P RD KO AWy 1on
DR 2Dy MWYeRY 0°07% 1933 Mnnn DTN .(98-97 ‘nY) SNNant vIwn
XDX ,07370 D°00°K DY 7nwh IR 7337 SYInR pI XD RO aentnw 0 orne
TIYLA NPYIDW NP2 BY 1am DRI WO P92 .(99 ‘1Y) M2 DEY YW v a oa
50 MInTIT T, YIMWR M WK D3 KPX ,PRINDN 110719 2YENR P KXY XY
DI 729 70 XD OX 03 ,77207 DX 337RY TR0 073 2307 PRNYY DX Y30 0I5
DMPMW 2°0IDOPRT TRV RIT 1297 My 920 Amwnn (192 /aY) Pwyn nyown
073 "30% MIYY ¥°279 ,M312%7 X2 701 VI Xvab — NPVEYRT MPPLPID?
SOUIATIVOIRT D T2V AW T 10 PRIYHY KIT — A

=50 20 71 D 120 PPRY MDA 3K AR ,P1T IR T 70 1720 IRY MV K
MWDRY NOMYMR TN DY I IREYINT MW DY PYAY PRI RR KD 70
1127 WHIN DX DO .7DDVENT TRV A19NRY AN 29p3 MY MW 2D xvana®
1°77 XD NIR D218 19K 19K NP0°9IDT mAwnna NvIa 12 N1TDINA A9 A0
PRNan M 00N DINNY 793 17N MmN WD DY IV Y1 BORDIPR
PR YT ,0PWDIN2 MWR NIPRA MRaR 9127 3K OX 2NN DWRIn 13w AT
5w 22VR NPT TR DY MWAT AR YR PRI DY IR wmonY 702 1

R.H. Coase, The Market for Goods and the Market for Ideas, 64 Am. Econ. Rev. 384 13
.(1974)

158



Why Law Matters YR30 19X H» 179D 5Y nnpa?pmn? w2 71 nbR 17pwn | nh vawn Ny

NPW 53 7T AR INYHWT MWK D3 MIVY YRw? MWDK YW TIVN Am) 1wy
79910257 MIPIXIM 1R MYV WK DN NIP2IN3

HRITW DMIPRIY WY OIN 2 20INIVOIR IR TIY M2k onh Awp 7700y
2Wwn% 0°p*H0N DONYL PEON 1I°K ,0°30 93 Y ,7D0 1T IALRY 009011 02 POy
Banishs

nIpH19T MN .

IR0 YN X 20IDOPKRI 1AV 3NN IR 3 IR 7AW DAX 7R3
"D Y10 DRI 23w PID2 MIMDT DY 1170 NIA0n2 ,5wnd ,3o0Im T 20N 9003 W
TR ,TINIRD D237 DIT°RR 1PN P 17, 5wn 030 weIn bw nn TR R
PPN NPT, ATWAY PUIYD ,MAIPNITK 072 WOINY MIAT DY 1an0 TR 17 KD
TAVD TR KT AYOAD 3D FIAT TWRM 9N pEOY AMNK 12T 10T By avnwn
(18 'ny) "MW 27 wHIN 2w *NIanT 1TRYn DX 00291 72D 1 7IAT DX

mY) N 1277 VDN WANDN 2Ip°22107 IR WA pIna MPIN Yy 11°Ta
DPRRIN M Pw TV DR 972070 Wpan DX AT P92 .(176-171 7031 7 w711 150
IRN2 W 2537 N AN INIPVOW AYDIN) DYOKY NN 1K 79X WK O3
LPNRIN MM P 1R XYW, NP0 00K 1WA DX M PRI .(PnpIn
5XIT W NN . DLW QPRI 2w DMATINT BV ¥ODwn 50K "313331 T1Yha 03
POVINIIWVOIR-RD K77

“Constitutional entrenchment of the pre-existing moral/political duties is
a form of public recognition of the legislature‘s rights-based duties. Such
a public acknowledgement is necessary to protect freedom (understood
as non-domination).”(169 '1Y)
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“What guarantees freedom is not the mere fact that the legislature
protects the rights but that it is duty-bound to do so and the duties that
bind it are constitutional duties.” (9912 IWITIT ;169 1Y)
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“In the last decade, the neo-roman republican theory of freedom as
non-domination has acquired a leading status in political science and
redesigned the geography of political studies. Today, freedom as non-
domination plays a prominent role not only in political theory and the
history of political thought... but also in the theory of justice, public

policy, and economic researches; constitutionalism and human rights

studies; and studies in globalization governance.”'®
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“[1]t is the mere possibility of your being subjected with impunity to

arbitrary coercion, not the fact of your being coerced, that takes away

your liberty and reduces you to the condition of a slave.”"
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“Domination can occur without interference, because it requires only
that someone have the capacity to interfere arbitrarily in your affairs; no
one need actually interfere.”?
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“[T]he exact nature of the techniques by which the dominant parties
exert their ascendance is almost wholly immaterial.”!
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Matthew H. Kramer, Liberty and Domination, in REPUBLICANISM AND PoLiTicaL THEORY 21
.31, 38 (Cécile Laborde & John Maynor eds., 2008)
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“A person is vulnerable or unfree not primarily by virtue of the fact that
a violation has taken place or that it is likely to take place, but by virtue
of the fact that a violation is not labelled by the potential violator and/
or publicly recognized and identified by the community as a violation.”
(176 'nY)
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“..but rather in the fact that constitutional entrenchment of rights
constitutes public recognition that the protection of rights is the state’s
duty rather than a mere discretionary gesture on its part.”(7 'n¥)
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Philip Pettit, Law and Liberty, in LEGAL REPUBLICANISM: NATIONAL AND INTERNATIONAL 22
.PERSPECTIVES 39 (Samantha Besson & Jose Luis Marti eds., 2009)
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