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this sense have a third party or horizontal effect, is accepted on all sides today. What
is controversial is how and to what extent they do this.” RoBERT ALEXY, A THEORY OF
,TWnA2 AR B3 .ConsTITUTIONAL RiGHTS 354-355 (Julian Rivers trans., rpt. 2010)
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HumaN Ri1GHTS AND THE PRIVATE SPHERE: A COMPARATIVE STUDY (Dawn Oliver & Jorg 6
°11095 Y0 03 XTI .(HumaN RIGHTS AND THE PRIVATE SPHERE :17717) .Fedtke eds., 2007)
U.S. ConsT. amend.) N172¥7 990°X 7272 ,WWV'TIW‘I'?WH 1PN — N7 NISIR DPIn2
:19719) Inpia ConsT."? (2)15 01 ,(R"1277-NIZIR NRINY Wy -w2wn 1R N :19a%) (XIIT
“No citizen shall, on grounds only of :1"577 MK NX YAIPR (0TI IPIN? (2)15 0
religion, race, caste, sex, place of birth or any of them, be subject to any disability,
liability, restriction or condition with regard to — (a) access to shops, public restaurants,
hotels and places of public entertainment; or (b) the use of wells, tanks, bathing ghats,
roads and places of public resort maintained wholly or partly out of State funds or
CONSTITUTION) P21 NP> 35 /0 X7 13 .dedicated to the use of the general public”
“(1) The fundamental .(y>M NPIN 1979 ;rEDERALE [CsT] [ConsTITUTION] (SWitz.)
rights shall be realized in the entire legal system. (2) Whoever exercises function of
the state must respect the fundamental rights and contribute to their realization. (3)
The authorities shall ensure that the fundamental rights also be respected in relations
.among private parties whenever the analogy is applicable”
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“There is a line to be drawn between the public and the private sphere,
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Tamir, Human Rights in Private Law: Hybridization of the Balancing Tests, in ISRAELI
ConsTITUTIONAL Law IN THE MAKING 401 (Gideon Sapir, Daphne Barak-Erez & Aharon
.Barak eds., 2013)

Mattias Kumm & Victor Ferreres Comella, What Is So Special about Constitutional 73
Rights in Private Litigation? A Comparative Analysis of the Function of State Action
Requirements and Indirect Horizontal Effect, in THE CONSTITUTION IN PRIVATE RELATIONS:
ExPANDING CONSTITUTIONALISM 241, 265 (Andras Sajo & Renata Uitz eds., 2005): “[T]he
fact that a constitution is addressed only to public authorities and not to individuals
does not preclude private law from being fully subjected to substantive constitutional
.standards in the context of private litigation”
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chapter has sought to get a clearer understanding both of the problems
relating to the application of constitutional rights in civil litigation and
how the various doctrines used by constitutional courts to address these
problems actually function. It establishes three propositions. First, there
is no general problem relating to the application of constitutional rights
in civil litigation. At least in constitutional jurisdictions where rights
analysis is structured in a way that allows taking into account differences
in the context of application, there are no general reasons to exclude
relationships between individuals from the class of those addressed by
constitutional rights norms. These are only substantive questions about
where the lines between competing interests are to be drawn. Second,
these substantive questions are neither avoided nor meaningfully guided by
doctrines such as state action, indirect effect or ‘mittelbare Drittwirkung’.
Instead, these doctrines tend to obscure rather than illuminate the relevant
normative concerns. Third, the specific doctrines applicable to civil
litigation developed by the highest German, Canadian, and US courts, and
the differences between them do not reflect different substantive answers
that are the result of the engagement with similar substantive questions.
They are best understood to reflect very different and highly idiosyncratic
institutional concerns that are particular to their respective constitutional
systems and connected to specific legal relations.”’
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“This Charter applies

(a) to the Parliament and government of Canada in respect of all matters
within the authority of Parliament including all matters relating to
the Yukon Territory and Northwest Territories; and

(b) to the legislature and government of each province in respect of all
matters within the authority of the legislature of each province.”’
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“(2) The German people therefore acknowledge inviolable and inalienable
human rights as the basis of every community, of peace and of justice
in the world.

(3) The following basic rights shall bind the legislature, the executive,
and the judiciary as directly applicable law.”*’
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“The rights of the human being as an individual and as a member of the
society and the principle of the welfare rule of law are guaranteed by the
State. All agents of the State shall be obliged to ensure the unhindered
and effective exercise thereof. These rights also apply to the relations
between individuals to which they are appropriate.”

LVOWR2 NPT NI”MDT 5w 1w 79N Ko7 03 DYy AR*IKR"01T v iailyt
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.Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, sec. 32(1) 87
“Neither slavery nor involuntary) 6 @ 2°¥% ,1°127"MI%IR NPIN? WY-TI2wn Pp°Nn 88
servitude, except as a punishment for crime whereof the party shall have been duly
.(convicted, shall exist within the United States, or any place subject to their jurisdiction”
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.GRUNDGESETZ [GG] [Basic Law] arts. 1(2), 1(3) 89
.1975 SyntaGMma [Syn.] [ConsTiTuTiON] (Greece) art. 25(1) 90
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“A provision of the Bill of Rights binds a natural or a juristic person if,
and to the extent that, it is applicable, taking into account the nature of
the right and the nature of any duty imposed by the right.”!
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Vittoria Onufrio, The Constitutionalization of Contract Law in the Irish, the German
and the Italian Systems: Is Horizontal Indirect Effect Like Direct Effect?, 4 INDRET
(2007), available at http://ssrn.com/abstract=1371538; THE RoUTLEDGE HANDBOOK OF
ConsTiTuTIONAL LAw 85—184 (Mark Tushnet, Thomas Fleiner & Cheryl Saunders eds.,
2013)

““...the specific doctrines applicable to civil litigation developed by the highest German,
Canadian, and US courts, and the differences between them do not reflect different
substantive answers that are the result of the engagement with similar substantive
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