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unconcerned with the classic countermajoritarian difficulty or the
dilemma of courts imposing on democratic space and taking on
legislative roles. This is because they are focused on a different problem:
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democratic institutions often see their role within such a regime as

dynamic in nature: they aim to improve the performance of political

institutions through time”.3*
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“Courts working in systems with flexible amendment rules but in

contexts where there are powerful and unrestrained executives or

political forces may feel pressure to police the use of the constitutional

amendment rule itself. This is consistent with evidence... that the

unconstitutional constitutional amendment doctrine, allowing courts to

strike down attempted constitutional changes if they are inconsistent

with the ‘basic structure’ of the existing constitution... has proven to

be one of the most successful recent exports in the field of comparative

constitutional law”.3#!
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"In an increasing number of) 1519 ’1¥2,334 w1 5y% Landau, 4 Dynamic Theory 340
countries, courts have invented this doctrine on their own, arguing that the ‘basic structure’
or ‘fundamental principles’ of the constitution may not be changed by amending the
constitution. This doctrine of unconstitutional constitutional amendments is, for most
American lawyers, a stunning display of judicial overreach, but it has been adopted
by courts in countries including India, Colombia, Brazil, Pakistan, Bangladesh, Nepal,
Portugal, the Czech Republic, Taiwan, and Peru. Uses in Colombia and India suggest
that it may have at least limited value in protecting democracy against some kinds of
.(threats”

David Landau & David Bilchitz, The Evolution of the Separation of Powers in the Global 341
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.2018)
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