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responding to the challenge presented by the emerging
oligarchy may require weakening, not strengthening,
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A person can always decide, for example, not to own
her home and be a short-term lessee instead or he can
opt for a "tiny house on wheels".*® [Emphasis added]
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and equal individuals the possibility of writing and rewriting our own life stories"”
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overlapping loci: acquisition (where it is argued that property is based on wrongful acts
of acquisition), distribution (where it is argued that property is unequally and unfairly
distributed), and commaodification (where it is argued that treating things as property

J"undermines their true meaning)"
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a left-flanking maneuver, challenging mainstream
progressive property scholars inadequately attentive
to the history and present force of racialized
acquisition and distribution of property.*
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The choice of what to emphasize and where to devote
scholarly attention is value laden. The history of race-
related acquisition and distribution of property cannot
be simply written off as an area that will be covered in
the future, because such neglect or choice of emphasis
suggests property's troubling history is a secondary
concern.*
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that without a fresh start to correct for the problematic origins of property in the United
States and the exclusionary effect of ownership rights property law is, and will likely
.remain, largely conservative when viewed from the perspective of the propertyless™
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Once acquisition is stripped of deservedness and
merit, once whites recognize the systematic
advantages that their ancestors enjoyed, and that they
enjoy currently, the ownership status quo is harder to
defend.®
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Property is fully justified only in a genuinely liberal
polity, and its legitimacy is necessarily contingent on
the performance of a background legal regime that
supports the enhancement of autonomy. The burden
of justification is ongoing and immanent to the life of
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property in law. This onerous justificatory challenge
could prove insurmountable, once we seriously
consider the many inequalities of the real world,
which this book does not.%®
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The seizure or destruction of personal property risks
underplaying the significance of certain objects to their owners,
denying their dignity as human beings. It is in this context that
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they are better described as "belongings". The photographs
destroyed in an eviction or municipal sweep of houseless
encampments may be the last tangible link that a person has to a
child or family.*
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,"Inequality in A rapidly Changing World" World Social Report 2020 (23.3.2021)
.https://www.drugsandalcohol.ie/32370/1/World-Social-Report2020-FullReport.pdf
,"Housing market Charts" OECD (23.3.2021)
.http://www.oecd.org/housing/data/affordable-housing-database/housing-market.htm
Nicholas Blomley, Precarious Territory: Property Law, Housing, and the Socio-
Spatial Order, 52 ANTIPODE 36, 38 (2020): "...there is no moment in which we stand
outside the reach of property law. Whatever we are doing, it has something to say to us.
However, what it says to us depends on our legal status, not just as owner occupiers, but
.as tenants, trespassers and so on..."

.38 'nya ,aw

67

68

69

17


https://www.drugsandalcohol.ie/32370/1/World-Social-Report2020-FullReport.pdf
http://www.oecd.org/housing/data/affordable-housing-database/housing-market.htm

N7OVN [ NN VAYN MNPY DIND 7P (1ID) 9TMOON

In the autonomy-enhancing account of property,
turning nonowners into private owners by ensuring a
pre-distribution of ownership for all as the
background regime of property law is not merely one
possible response to inequality or a possible side
effect of such a response. It is the point, and thus the
core of any acceptable response.”
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While there is no law against eating in the abstract,
there is a law which forbids him to eat any of the food
which actually exists in the community — and that law
is the law of property.™

09K M52 7121317 M3 DRI AN [PIPWw 221p0 72207317571 °171p0 w3
1IN W

Property confers power. It allocates scarce resources
that are necessary for human life, development, and
dignity. Because of the equal value of each human
being, property laws should promote the ability of
each person to obtain the material resources necessary
for full social and political participation.”™

,"21192 an1ow oo

For those with secure entitlements, inside the "castle",
property easily appears as a zone of autonomy, rather
than one of power and conditional relationality.
[However] [g]iven that for most people, access and
use of property for shelter depends on privileged
others, who grant access under legally framed terms,
there is merit, therefore, in starting not at the

institutional center, but from property’s "margins".”

Robert L. Hale, Coercion and Distribution in a Supposedly Non-Coercive State, 38 7
POLITICAL SCIENCE QUARTERLY, 470, 472 (1923)

Gregory Alexander, Eduardo M. Pefialver, Joseph W. Singer & Laura S. Underkuffler,
.A Statement of Progressive Property, 94 CORNELL LAW REVIEW 743, 744 (2008)
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Lesser, but still unjustified, foundations to owners’
title lead to the same conclusion, as the South African
constitutional property clause exemplifies. It
prescribes that the "amount of the compensation" for
expropriation must be "just and equitable, reflecting
an equitable balance between the public interest and
the interests of those affected", emphasizing that “the
public interest includes the nation’s commitment to
land reform, and to reforms to bring about equitable
access to all South Africa’s natural resources'...
among the factors to be considered in determining
what just and equitable compensation is, the clause
mentions both "the history of the acquisition and use
of the property” and "the extent of direct state
investment and subsidy in the acquisition and
beneficial capital improvement of the property".
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Justifying property while ignoring the distributive
question thus proves impossible: how can a liberal
property law guided by a commitment to self-
authorship rather than to distributive justice be
legitimate, given the burdens it imposes on the "have

nots".%
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